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EMPLOYEE  BENEFIT  PLANS 

Exemption  From  Prohibitions  Respecting 
A  Transaction  Involving  the  Given  Inter¬ 
national  Employees’  Stock  Bonus  Plan 
(Application  No.  D-333) 

Notice  is  hereby  given  of  the  granting 
of  an  exemption  under  the  authority  of 
section  408(a)  of  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974  (the 
Act)  and  section  4975(c)(2)  of  the  In- 
teral  Revenue  Code  of  1954  (the  Code), 
relating  to  a  transaction  involving  the 
sale  of  certain  plan  assets  to  the  Crocker 
National  Bank  (Crocker) . 

Background.  On  August  13, 1976,  notice 
was  published  in  the  F’ederal  Register 
(41  PR  34384)  of  the  pendency  of  an  ex¬ 
emption  fw  certain  transactions  de¬ 
scribed  in  an  apphcation  filed  by  Given 
International  (Given)  and  the  trustee  of 
the  Given  International  Employees’ 
Stock  Bonus  Plan  (Plan) .  Hie  notice  set 
forth  a  summary  of  the  facts  and  repre- 
s^tations  contained  in  the  awilication 
and  referred  interested  persons  to  the 
application  for  a  complete  statement  of 
the  facts  and  representations.  The  notice 
also  invited  interested  pennons  to  sub¬ 
mit  comments  on  the  requested  exemp¬ 
tion  to  the  Departm«it  of  Labor  (the 
Department).  In  addition,  the  notice 
stated  that  any  interested  pei-son  might 
submit  a  written  request  that  a  hearing 
be  held  relating  to  the  exemption. 

A  request  for  a  hearing  was  received 
by  the  Department.  The  hearing  request, 
which  was  submitted  on  behalf  of  certam 
unnamed  beneficiaries  of  the  plan,  ob¬ 
jected  to  the  pending  exemptiwi  on  the 
grounds  that  the  application  did  not 
demonstrate  that  the  proposed  trans¬ 
action  is  in  the  interests  of  the  Plan  and 
its  participants  and  beneficiaries  or  pro¬ 
tective  of  the  rights  of  participants  and 
beneficiaries  of  the  Plan.  A  hearing  with 
respect  to  the  pending  exemptiwi  was 
held  by  the  Department  and  the  Serv¬ 
ice  on  October  12,  1976.  Neither  the  per¬ 
son  who  filed  the  request  for  a  hearing 
nor  any  participant  or  beneficiary  of  the 
Plan  appeared  at  the  hearing  or  sub¬ 
mitted  any  additional  written  objection 
to  the  granting  of  an  exemption.  The 
trustee  of  the  Plan  and  representatives 
of  Given  and  of  Crocker  appeared  at  the 
hearing  with  their  counsels  and  testified 
in  favor  of  granting  the  pending 
exemption. 

The  Department  and  the  Service  have 
considered  the  objectiMis  as  well  as  the 
comments  in  favor  of  granting  the  ex¬ 
emption  and  based  on  the  representa¬ 
tions  in  the  application  and  the  record  of 
the  hearing,  the  Department  and  the 
Service  have  decided  to  grant  an  exemp¬ 
tion  as  set  forth  below  for  the  transac¬ 
tion  described  in  the  application. 


NOTICES 

General  in/ormution.  1.  TTie  fact  that 
a  transaction  is  the  subject  of  an  ex* 
emption  granted  imder  section  408 (a) 
of  the  Act  and  secticxi  4975(c)  (2)  of  the 
Code  does  not  relieve  a  fiduciary  or  otfayer 
party  in  interest  or  disqualified  p^'soa. 
with  respect  to  a  plan  to  which  the  ex¬ 
emption  is  applicable  frtxn  certain  other 
provisions  of  the  Act  and  the  Code,  in¬ 
cluding  any  prohibited  transaction  pro¬ 
visions  to  which  the  exemption  does  not 
apply  and  the  general  fiduciary  respon¬ 
sibility  provisions  of  section  404  of  the 
Act  which,  among  other  things,  require  a 
fiduciary  to  discharge  his  duties  respect¬ 
ing  the  plan  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries  and 
in  a  piTident  fasliion  in  accordance  with 
subsection  (a)(1)(B)  of  section  404  of 
the  Act;  nor  does  it  affect  the  require¬ 
ment  of  section  401(a)  of  the  C?6de  that 
a  plan  must  operate  for  the  exclusive 
benefit  of  the  employees  of  the  anidoy«* 
maintaining  the  plan  and  their  bene¬ 
ficiaries: 

2.  The  exemption  contained  herein 
does  not  extend  to  transactions  pro¬ 
hibited  undo"  sections  406(b)(3)  of  the 
Act  and  4975(c)  (1)  (F)  of  the  Code:  and 

3.  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  oUier  pro¬ 
visions  of  the  Act  and  the  Code,  includ¬ 
ing  statutory  or  administrative  exemp¬ 
tions  and  transitional  rules.  Further,  the 
fact  that  a  transaction  is  the  subject  of 
an  exemption  is  not  dispositive  of 
whether  the  transaction  would  have 
been  a  prohibited  transaction  in  the  ab¬ 
sence  of  such  exemption  or,  though  it 
would  have  been  a  prohibited  transac¬ 
tion,  is  exempt  by  operation  of  a  statu- 
tory  or  administrative  exemption  or  a 
transitional  rule. 

Exemption.  Pm-suant  to  section  408 'ai 
of  the  Act  and  section  4975(c)  (2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  C.B.  722,  and  based  upon  the 
facts  and  representatiems  contained  in 
the  aiHilicatiCMi  for  exemption  submitted 
by  the  aiH>licants,  the  pubUc  comment 
received,  and  the  record  of  the  hearing, 
the  Department  and  the  Service  find 
that  it  is  administratively  feasible,  in  the 
interests  of  the  Plan  and  of  its  partici¬ 
pants  and  beneficiaries,  and  protective 
of  the  rights  of  participants  and  bene¬ 
ficiaries  of  the  Plan  to  grant,  and  her^y 
grants,  an  exemption  effective  this  date 
so  that  the  restilctioiis  of  sections  406 
(a)  and  406(b)  (1)  and  (2)  of  the  Act 
and'  taxes  imposed  under  section  4975 
(a)  and  (b)  of  the  Code,  by  reason  of 
sections  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 
the  Plan  of  the  preferred  stock  of  Given 
to  Crocker,  pursuant  to  the  terms,  con¬ 
ditions  and  r^resentations  set  forth  in 
the  application. 

The  availabihty  of  this  exemption  is 
subject  to  the  express  conditions  that  the 
material  facts  and  representations  con¬ 
tained  in  the  application  are  true  and 
complete,  and  that  the  apphcation  ac¬ 
curately  describes  all  material  terms  of 


the  traniactlOQ  when  consummated  pur¬ 
suant  to  the  exemptkxi. 

Signed  at  Washington,  D.C.,  this  4th 
day  of  Decemb^  1976. 

Wh,liam  J.  Chadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs. 
V.S.  Department  of  Labor. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 
|FR  Doc.76-36294  PUed  12-9-76;8-45  am] 


Pendency  of  Proposed  Class  Exemption  In¬ 
volving  Mutual  Fund  In-House  Plans  Re¬ 
quested  by  the  Investment  Company 

Institute  (Application  No.  D-025) 

Notice  is  hereby  given  of  the  pendency 
before  the  Department  of  Labor  (the 
Department)  and  the  Internal  Revenue 
Service  (the  Service)  of  a  proposed  class 
exemption  from  the  restrictions  of  sec¬ 
tion  406  of  the  Employee  Retirement  In¬ 
come  Security  Act  of  1974  (the  Act)  and 
from  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Internal  Revenue 
Code  (tlie  Code),  by  reason  of  section 
4975(c)(1)  of  the  Code.  The  pending 
class  exemption  was  requested  in  an  ap¬ 
plication  filed  by  the  Investment  Com¬ 
pany  Institute  (ICI) ,  the  national  asso¬ 
ciation  of  the  American  mutual  fund  in¬ 
dustry.  The  pending  class  exemption 
would  exempt  from  the  prohibited  trans¬ 
action  provisions  the  acquisition  and  sale 
of  shares  of  a  registered  open-end  in¬ 
vestment  company  (“mutual  fund’’)  by 
an  employee  benefit  plan  which  covers 
employees  of  the  mutual  fund  or  the 
mutual  fund’s  investment  adviser  or 
principal  underwriter,  or  an  affiliate 
thereof  (hereinafter' referred  to  as  “in- 
house”  plan) . 

Hie  application  for  a  class  exemption 
was  filed  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the  pro¬ 
cedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28.  1975)  and 
Rev.  Proc,  75-26,  1975-1  C.B.  722. 

Summary  of  representations.  Hie  ap¬ 
plication  contains  representations  with 
regard  to  the  pending  class  exemption, 
which  are  summarized  below'.  Interested 
persons  are  referred  to  the  application 
on  file  with  the  Department  and  the 
Service  for  the  complete  representations 
of  the  ICI. 

A  mutual  fund  organization  generally 
involves  three  distinct  functions.  First,  ^ 
there  is  the  mutual  fimd  Itself,  usually 
in  corporate  form,  which  i.ssues  its  shares 
to  the  public  and  uses  the  proceeds  to 
acquire  securities  meeting  the  fund’s  in¬ 
vestment  objective  (i.e.,  grow'th,  income, 
etc.) .  Second,  there  is  the  investment  ad¬ 
viser,  a  separate  entity,  which  not  only 
provides  investment  advisory  services  to 
the  mutual  fund  pursuant  to  a  written 
contract  with  the  fund,  but  which  also 
performs  many  important  administra¬ 
tive  services  for  the  fund  and  its  share¬ 
holders.  Hiird,  there  is  usually  a  prin¬ 
cipal  underwriter  which,  pursuant  to  a 
wrritten  contract,  arranges  for  the  dis- 
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trlbution  of  tfie  fund's  shares  to  tfie  pub¬ 
lic.  Often  the  investment  adviser  and 
principal  underwriter  are  the  same  entity 
or  are  under  common  control. 

Many  mutual  fund  organizations 
maintain  employee  benefit  plans  cover¬ 
ing  employees  of  the  entities  in  the 
organization.  Such  in-house  plans  arfe 
commonly  administered  by  the  mutual 
fund,  its  investment  adviser  or  principal 
underwriter  or  by  trustees  or  investment 
committees  comprised  of  directors,  offi¬ 
cers  or  employees  in  the  mutual  fund 
organization. 

In  most  instances  such  in-house  em¬ 
ployee  benefit  plans  invest  (at  the  direc¬ 
tion  of  those  administering  the  plan  or 
sometimes  the  plan  participants)  •  in 
whole  or  in  part  in  shares  of  one  or  more 
of  the  mutual  funds  in  the  fund  organi¬ 
zation.  A  major  reason  for  funding  in- 
house  plans  in  this  maner  is  to  prevent 
conflicts  of  interest  which  could  arise  if 
the  mutual  fund  organization  separately 
managed  its  own  employee  benefit  plan 
and  its  publicly-held  mutual  funds. 
Such  separate  management  could  create 
ethnical  questions  for  the  mutual  fund 
organizaticm.  For  example,  codes  of 
ethics  adopted  by  many  mutual  fund  or¬ 
ganizations  prohibit  any  person  related 
to  the  fimd  oi^anization  (including  the 
organization’s  in-house  plan>  from  pur- 
cliasing  or  selling  securities  which  tlie 
mutual  fund  is  purchasing  or  selling  or 
is  considering  purchasing  or  selling. 

In  view  of  the  close  relationships  of 
tlie  entities  involved  in  the  investment 
by  a  mutual  fund  organization  in-house 
plan  in  shares  of  the  mutual  fund,  a 
question  exists  as  to  whether  such  in¬ 
vestments  constitute  pit^ibited  transac¬ 
tions  under  section  406  of  the  Act  and 
section  4975(c)  (1)  of  the  Code.  The  ICI 
beUeves  that  such  investments  do  not 
constitute  prohibited  transactions.  How¬ 
ever,  in  order  to  remove  imcertainty  in 
this  area  and  to  avoid  unnecessary  dis¬ 
ruption  in  the  management  of  the  assets 
of  mutual  fund  organization  in-house 
plans,  the  ICI  has  requested  that  the  De¬ 
partment  and  the  Service  grant  a  class 
exemptitm  to  permit  such  investment  to 
continue  under  certain  conditions  de¬ 
signed  to  safeguard  the  assets  of  these 
plans. 

The  ICjl  beUeves  that  without  the  re¬ 
quested  class  exempticm.  mutual  fund  or¬ 
ganization  in-house  plans  would  not  be 
able  to  continue  to  invest  in  shares  of 
mutual  funds  within  the  cH*ganization 
and  might  be  compelled  to  liquidate 
their  existing  investments  in  mutual 
fund  shares  and  establish  new  invest¬ 
ment  structures  and  policies,  with  ap¬ 
propriate  amendments  of  plan  docu¬ 
ments.  Such  actions  would  create  spe¬ 
cial  expenses  for  in-house  plans  and 
their  participants  and  beneficiaries,  and 
for  their  administrators,  trustees  and 
other  fiduciaries.  In  addition,  as  noted 
above,  a  major  reason  for  funding  mu¬ 
tual  fund  in-house  plans  with  mutual 
fund  shares  is  to  prevent  conflicts  of 
interest  which  could  arise  if  a  mutual 
fund  organization  separately  managed 
its  own  employee  benefit  plan  and  its 
publicly-held  mutual  funds.  Denial  of 
this  appllcaticm  would  remove  this  meth¬ 


od  of  preventing  such  conflicts  and, 
therefore,  could  create  conflict  of  inter¬ 
est  problems  for  mutual  fimds,  their  in¬ 
vestment  advisers  and  princip^  under¬ 
writers. 

The  ICI  further  represents  that  mutual 
fund  organizStions  are  the  most  strictly 
regulated  business  «ititles  under  the  fed¬ 
eral  securities  laws.  Because  most  mutual 
funds  continuously  offer  their  shares  for 
sale  to  tlie  public,  such  shares  must  be 
continuously  registered  for  sale  with  the 
Securities  and  Exchange  Commission 
(SEC)  under  the  Securities  Act  of  1933 
and  as  to  those  funds  there  must  always 
be  a  current  prospectus.  The  mutual  fund 
itself,  imlike  other  corporations,  must  be 
registered  with  the  SEC  under  the  In¬ 
vestment  Company  Act  of  1940.  Invest¬ 
ment  advisers  to  mutual  funds  must  reg¬ 
ister  with  the  SEC  under  the  Investment 
Advisers  Act  of  1940.  Principal  under¬ 
writers  must  register  with  the  SEC  as 
broker-dealers  imder  the  Securities  Ex¬ 
change  Act  of  1934.  The  federal  securities 
laws,  and  particularly  the  Investment 
Company  Act,  contain  numerous  provi¬ 
sions  designed  to  prevent  self-dealing, 
maintain  the  fund’s  independence  and 
prevent  the  payment  of  excessive  fees 
and  charges  by  the  mutual  fund  and  its 
shareholder^  including  employee  benefit 
pdans.  These  provisions  are  similar  to 
many  of  the  fiduciary  responsibility  pro¬ 
visions  contained  in  the  Act  and  the 
Code. 

In  the  opinion  of  the  ICI.  denial  of  its 
application  for  a  class  exemption  would 
create  a  situation  in  which  a  plan  cover¬ 
ing  employees  of  a  firm  si)ecializing  In^ 
investment  management  could  not  invest 
in  the  very  investment  vehicle  managed 
by  that  firm,  thus  creating  problems  of 
employee  morale.  Fhrther,  tlie  ICI  be¬ 
lieves  that  Rule  22d-l(l)  adopted  by  the 
SEC  under  the  Investment  CMnpiany  Act 
of  1940  encourages  the  fimding  of  In- 
house  plans  with  shares  of  mutual  funds 
by  providing  that  normal  sales  commis¬ 
sions  on  the  pHirchase  of  mutual  fund 
shares  may  be  reduced  or  eliminated  in 
connection  with  purchases  by  in-house 
plans. 

The  ICI  also  represents  that  the  class 
of  transactions  for  which  it  is  requesting 
an  exemption  is  similar  to  transactions 
involving  the  investment  by  an  in-house 
plan  of  a  bank  or  similar  financial  insti- 
tuition  in  depxistis  of  such  bank  or  insti¬ 
tution.  and  to  the  purchase  by  an  in¬ 
surance  compjany  in-house  plan  of  in¬ 
surance  contracts  from  the  insurance 
company  whose  employees  are  covered 
by  the  plan.  These  transactions  are  ex¬ 
empt  from  the  prohibited  transaction 
provisions  by  virtue  of  sections  408(b) 
(4)  (A)  of  the  Act  and  4975(d)(4)(A) 
of  the  Code  and  sections  408(b)(5)(A) 
of  the  Act  and  4975(d)(5)(A)  of  the 
Code,  respectively. 

As  proposed,  the  exemption  would  pro¬ 
vide  both  retroactive  and  prospective 
relief.  The  ICI  represents  that  because 
of  uncertainty  as  to  whether  the  sub¬ 
ject  transactions  are  prohibited  trans¬ 
actions,  many  in-house  plans  continued 
to  piu*chase  mutual  fund  shares  after 
January  1,  1975  in  good  faith  and  in 
order  to  avoid  possible  conflicts  of  in¬ 


terest  in  the  Investment  practices  of  the 
investment  advisory  firms  involved.  Thus, 
the  ICI  believes  tiiat  both  retroactive 
and  prospective  relief  is  necessary. 

The  proposed  clam  exemption  covers 
the  acquisition  and  sale  of  mutual  fund 
shares  by  a  plan  provided  that  ttie  plan 
covers  «nployees  of  only  the  mutual 
fund,  its  investment  adviser  or  i»1ncipal 
underwriter,  or  any  affiliated  person  of 
such  investment  adviser  or  principal  un¬ 
derwriter.  For  purposes  of  this  exemp¬ 
tion,  the  term  “affiliated  perswi*’  is  de¬ 
fined  in  accordance  with  the  definition  of 
that  term  set  forth  in  section  2(a)  (3)  of 
the  Investment  Company  Act  of  1940.’  If 
the  conditions  of  the  exemption  are 
met,  the  exemption  would  be  available 
whether  or  not  the  mutual  fund,  its  in¬ 
vestment  adviser  or  principal  under¬ 
writer,  or  an  affiliated  person  thereof,  i.s 
a  fiduciary  wnth  respect  to  the  in-hoiose 
plan. 

The  proposed  class  exemption  contains 
several  conditions  designed  to  safeguard 
plans  against  potential  abuses.  Under 
the  exemption,  a  plan  may  pay  a  re¬ 
demption  fee  in  cwmection  with  the  sale 
of  mutual  fund  shares  only  if  the  fee  is 
paid  to  the  mutual  fund  (rather  than  to 
the  investment  adviser  or  principal  un¬ 
derwriter  or  an  affiliate  thereof)  and 
disclosure  regarding  the  fee  is  .set  forth 
in  the  mutual  fund’s  prospectus. 

The  proposed  class  exemption  would 
not  permit  the  payment  of  an  investment 
management  or  investment  advisory  fee 
by  a  mutual  fund  In-house  plan  to  the 
investment  advisor  or  principal  under¬ 
writer  for  the  mutual  fund  or  any  affili¬ 
ated  person  thereof.  However,  this  would 
not  preclude  the  payment  of  the  mutual 
fund’s  customary  investment  advisory 
fee  by  the  mutual  fund  with  respect  to 
the  assets  inve.sted  by  the  plan  in  tlie 
mutual  fund. 

Tlie  pr<H>osed  exemption  also  requhes 
all  other  dealings  between  the  plan  and 
the  mutual  fund  or  its  investment  ad¬ 
viser  or  principal  underwriter,  or  affili¬ 
ates  tliereof,  be  on  a  basis  no  less  favor¬ 
able  to  the  plan  than  such  dealings  are 
(or  have  been)  with  other  shareholders 
of  the  mutual  fimd.  This  condition  is  in¬ 
tended  to  cover,  among  other  things,  any 
administrative  fees  paid  by  a  plan  for 
the  exchange  by  the  plan  of  shares  of 
one  mutual  fund  in  the  fund  organiza¬ 
tion  for  shares  of  another  mutual  fund 
in  the  (M’ganization. 


‘Section  2(a)(3)  of  the  Investment  Cosu- 
pany  Act  of  1940  provides  that  the  term  "at- 
fillated  person"  of  another  person  mean.s,  lus 
here  pertinent: 

(A)  Any  person  directly  or  indirectly  own¬ 
ing,  controUlng,  or  holding  with  the  power 
to  vote,  6  per  centum  or  more  of  the  out¬ 
standing  voting  securities  of  such  other  per¬ 
son;  (B)  any  person  6  per  centum  or  more 
of  whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled,  or 
held  with  power  to  vote,  by  such  other  per¬ 
son;  (C)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under  common 
control  with,  such  other  person;  (4)  any  ctf- 
flcer,  director,  partner,  copartner,  or  em¬ 
ployee  of  such  other  person;  •  •  • 
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Additionally,  effective  for  transactions 
oecurring  more  than  60  days  after  the 
granting  of  the  exonptlon,  an  In-honse 
plan  is  not  permitted  to  pay  any  sales 
commission  in  connection  with  the  ac¬ 
quisition  or  sale  of  mutual  fund  shares. 
The  ICI  has  received  an  interpretive  let¬ 
ter  from  the  SEC  which  the  ICI  believes 
will  permit  mutual  fxmd  organizations 
and  their  in-house  plans  to  comply  with 
this  condition.  A  copy  of  the  SEC  inter¬ 
pretive  letter  is  appended  to  the  applica¬ 
tion  submitted  by  the  ICI  and  is  on  file 
with  the  Etepartment  and  the  Service. 

General  information.  The  attention  of 
Interested  persons  is  directed  to  the  fol¬ 
lowing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  imder 
section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
di^ualified  person  with  respect  to  a  plan 
to  which  the  exemption  is  applicable 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the  ex¬ 
emption  does  not  apply  and  the  general 
fiduciary  responsibility  provisions  of  sec¬ 
tion  404  of  the  Act  which,  among  other 
things,  require  a  fiduciary  to  discharge 
his  duties  respecting  the  plan  solely  in 
the  interest  of  the  plan’s  participants 
and  beneficiaries  and  in  a  prudent  fash¬ 
ion  in  accordance  with  section  404(a) 
(1)  (B)  of  the  Act;  nor  does  it  affect  the 
requirement  of  section  401  (a)  of  the  Code 
th^  a  plan  must  operate  for  the  exclu¬ 
sive  benefit  of  the  employees  of  the  em¬ 
ployer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  Before  an  exanption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  497S(c)  (2)  of  the  Code,  the 
Department  and  the  Service  must  find 
that  the  exemption  is  administratively 
feasible,  in  the  Interests  of  the  plan  or 
plans  and  of  their  parttcUxmts  and  bene¬ 
ficiaries,  and  protective  of  the  rights  of 
participants  and  beneficiaries  of  such 
plan  or  plans. 

(3)  The  pending  exemption.  If  granted, 
will  be  supplemental  to.  and  not  in  de¬ 
rogation  of,  any  other  provli^ns  of  the 
Act  and  the  Code,  Including  statutory 
exemptions  and  transitional  rules.  Fur¬ 
thermore,  the  fact  that  a  transaction  is 
the  subject  of  an  exonption  is  not  dis¬ 
positive  of  whether  the  transaction 
would  have  been  a  prohibited  transac¬ 
tion  In  the  absence  of  such  exemption 
or,  though  it  would  have  been  a  prohib¬ 
ited  transaction.  Is  exempt  by  operation 
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of  a  statutory  exemption  or  a  transi¬ 
tional  rule. 

(4)  If  granted,  the  pending  class  ex¬ 

emption  win  be  applicable  to  a  particu¬ 
lar  transaction  only  If  the  transaction 
satisfies  the  conditions  specified  in  the 
class  exemption.  * 

(5)  The  application  for  exemption  re¬ 
ferred  to  herein  Is  available  for  public 
inspection  at  the  Public  Document  Room, 
Pension  and  Welfare  Benefit  Programs, 
U.S.  Department  of  Labor,  Room  N-4677, 
200  Constitution  Avenue,  N.W.,  Wash¬ 
ington,  D.C.,  20210.^ 

AU  interested  persons  are  invited  to 
submit  written  comments  on  the  pend¬ 
ing  class  exemption  set  forth  herein.  In 
order  to  receive  consideration,  such  com¬ 
ments  should  be  received  by  the  Depart¬ 
ment  of  Labor  on  or  before  January  14, 
1977.  In  addition,  any  interested  person 
may  submit  a  written  request  that  a 
hearing  be  held  relating  to  the  pending 
class  exemption.  Such  written  request 
must  be  received  by  the  Department  on 
or  before  January  14,  1977,  and  should 
state  the  restsons  for  such  person’s  re¬ 
quest  for  a  hearing  and  the  nature  of 
such  person’s  interest  in  the  pending 
class  exempti(xi. 

All  written  comments  and  all  requests 
for  a  hearing  (preferably  six  copies) 
should  be  addressed  to  Office  of  Regula¬ 
tory  Standards  and  Exceptions,  Pension 
and  Welfare  Benefit  Programs,  Room 
C-4526,  Department  of  Labor.  Washing¬ 
ton,  D.C..  20216,  Attention:  Application 
No.  D-025.  All  such  comments  will  be 
made  part  of  the  record,  and  will  be 
available  for  public  inspection  at  the 
Public  Document  Room.  Pension  and 
Welfare  Benefit  Programs,  U.S.  Depart¬ 
ment  of  Labor,  Romn  N-4677,  200  Con¬ 
stitution  Avenue,  N,W.,  Washington, 
D.C.  20210. 

Pending  exemption.  Based  (xi  the  ap¬ 
plication  referred  to  above,  the  Depart¬ 
ment  and  the  Service  have  under  con- 
slderati(m  the  granting  of  the  fcffiowlng 
class  exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  In  accord¬ 
ance  with  the  procedures  set  forth  In 
ERISA  Procedure  75-1  <40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
197&-1  C.B.  722: 

Effective  for  transactions  occurring 
after  December  31, 1974,  the  restrictions 
of  sections  406  and  407(a)  of  the  Act 
and  the  taxes  Imposed  by  sectkm  4975 
(a)  and  <b)  of  the  0)de,  by  reason  of 
section  4975(c)  (1)  of  the  Code,  shall  not 
apply  to  the  acquisition  or  sale  of  shares 


of  an  open-end  investment  company 
registered  imder  the  Investment  C(xn- 
pany  Act  of  1940  by  an  employee  benefit 
plan  covering  only  employees  of  such  in¬ 
vestment  ccanpany,  employees  of  the  in¬ 
vestment  adviser  or  principal  under¬ 
writer  for  such  investment  company,  or 
employees  of  any  affiliated  person  (as 
defined  in  section  2(a)  (3)  of  the  Invest¬ 
ment  Company  Act  of  1940)  of  such  in¬ 
vestment  adviser  or  principal  under¬ 
writer,  provided  that  the  following  con¬ 
ditions  are  met  (whether  or  not  such 
investment  company,  investment  adviser, 
principal  underwriter  or  any  affiliated 
person  thereof  is  a  fiduciary  with  respect 
to  the  plan) : 

(a)  The  plan  does  not  pay  any  invest¬ 
ment  management,  investment  advisory 
or  similar  fee  to  such  investment  advisor, 
principal  underwriter  or  affiliated  per¬ 
son.  This  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by 
the  Investment  company  imder  the  terms 
of  its  investment  advisory  agreement 
adopted  in  accordance  with  section  15  of 
the  Investment  Ccxnpany  Act  of  1940. 

(b)  The  plan  does  not  pay  a  redemp¬ 
tion  fee  in  connection  with  the  sale  by 
the  plan  to  the  investment  company  of 
such  shares  unless  (1)  such  redemption 
fee  is  paid  only  to  the  investment  com¬ 
pany,  and  (2)  the  existence  of  such  re¬ 
demption  fee  is  disclosed  in  the  Invest¬ 
ment  company  prospectus  in  effect  both 
at  the  time  of  the  acquisition  of  such 
shares  and  at  the  time  of  such  sale. 

(c)  In  the  case  of  transactions  occur¬ 
ring  more  than  60  days  after  the  grant¬ 
ing,  of  this  exemption,  the  plan  does  not 
pay  a  sales  commission  in  connection 
with  such  acqulsltkm  or  sale. 

(d)  All  other  dealings  between  the  plan 
and  the  investment  c(xnpany,  the  invest¬ 
ment  adviser  or  prlncipai  underwrite  for 
the  investment  company,  or  any  affili¬ 
ated  person  of  such  investment  adviser 
or  prlrbcipal  imderwriter,  are  on  a  basis 
no  less  favorable  to  the  plan  than  such 
dealings  are  with  othe  shar^olders  of 
the  Investment  company. 

Signed  at  Washington,  D.C.,  this  4th 
day  of  December,  1976. 

William  J.  Chadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
UJS.  Department  of  Labor. 

Donald  C.  Albxanimr, 
Commissioner  of  Internal  Revenue. 

[FR  Doe.76-36ae6  PUed  12-9-76:8:46  am] 


FEDEIAL  REGISTER,  VOL  41,  NO.  239— FRIDAY,  DECEMBER  10,  1976 


